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INTRO
The following are documents that prove our points stated above. They run in a 
chronological manner with descriptions. We have filed for over 20 different Freedom of 
Information requests from Nova Scotia Environment, Nova Scotia Justice Department, 
Nova Scotia Department of Lands and Forest, Department of Oceans and Fisheries 
(DFO), and Environment and Climate Change Canada. Currently we are still waiting 
on several requests for information. We have filed to the Information of Canada 
Commissioner to investigate as they are overdue. Our main purpose of this write up is 
to fix the issues that contributed to putting the Shubenacadie River in harm’s way and to 
protect Mi’kmaq Treaty Rights. We believe we can all work together to protect the land, 
water and living creatures. 

It took a great deal of work to get these documents and prepare this report. Names 
have been redacted by the authors of this report. 

May 2007

Appendix H Disposition Table with Draft EA Comments (Above)

This is the early stages of the assessment process where government science officials 
review design concepts of the project. This document is used by government to 
address specific concerns by various levels of government and departments. It is set 
up in a table format to address concerns and gives the proponent, in this case Alton 
Gas, a chance to respond or note comment. This means Alton Gas has confirmed they 
understand each comment. This appendix shows comments by the Environmental 
Assessment Section at Environement Canada. In total Environment Canada makes 56 
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comments. Note Environment Canada made the most comments of concern in this 
document. Comment number EC-SZ-01 reads:

“There are no specific Fisheries Act regulations governing effluent discharge that 
would be associated with the Project. It is however, the responsibility of the 
Proponent to ensure that activities are managed so as to prevent the release of 
a substance deleterious to Section 36(3) of the Fisheries Act which prohibits the 
deposit of deleterious substances into water frequented by fish”

Proponent section reads:

“Comment noted”

Here is documentation that Alton Gas and Nova Scotia Environment and Environment 
Canada understand that Environment Canada is the regulator for section 36(3) of 
the Fisheries Act. Alton Gas noted the comment confirming they too understand. In 
February of 2019 the notice of intent released by Environment Canada explains the 
same issue. This proves all regulators and Alton Gas understood the need to work with 
ECCC to comply with 36(3) of the Fisheries Act. These comments are the reason why the 
condition 2.1(b) requiring ECCC oversight was put in the Environmental Assessment and 
was so important to comply with. 

This document was obtained on August 26 2019, A-2018-02532 “All science reports held 
by Environment Canada regarding Alton Gas” 

July 6 2007

The Proponent (Alton Gas) filed an EA Registration Document with NSEL (Nova Scotia 
Environment and Labor) in relation to the project.

Source: This information was gathered from freedom of information request to DFO 
(A-2019-00332) “Revised Request ( July 15, 2019): All briefing notes pertaining to Alton 
Gas”

July 20 2007

DFO provided comments on the EA Registration Document to NSEL and followed up with 
more detailed comments on July 26 2007.

Source: This information was gathered from freedom of information request to DFO 
(A-2019-00332) “Revised Request ( July 15, 2019): All briefing notes pertaining to Alton 
Gas”
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July 31 2007

Letter from:Minister of Nova Scotia Environment (Page 4)

The letter explains there is insufficient information in relation to both fish and fish 
habitat and First Nations concerns. The project is denied and supplementary information 
is needed to make a decision to move forward. This is important because the project 
fails due to all the very valid concerns raised above in the Draft EA Comments 
document. Eventually the project moves forward with a conditional approval which 
includes condition 2.1(b) stating Environment and Climate Change Canada must have 
oversight as noted by several concerns in the EA Draft Comments.

Source: This document was obtained from the Nova Scotia Environment website.

August 8 2007

A meeting was held between the Proponent, their principal consultant, DFO and NSEL to 
discuss the process for moving forward with the provincial EA and also major concerns in 
relation to the project. 

This is problematic as one of the most important regulators, Environment Canada is not 
present. 

Source: This information was gathered from freedom of information request to DFO:

(A-2019-00332)

 “Revised Request ( July 15, 2019): All briefing notes pertaining to Alton Gas”

September 19 2007

An all-day working meeting was held to discuss fish and fish habitat concerns in relation 
to the proposed project. Meeting participants included the Proponent, their consultants 
and NSEL and 6 representatives from DFO.

Again the most important regulator Environment Canada was not present. 

Source: This information was gathered from freedom of information request to DFO: 
(A-2019-00332) “Revised Request ( July 15, 2019): All briefing notes pertaining to Alton 
Gas”
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December 18 2007

Nova Scotia Environmental Assessment Approval (Above)

This is an important document because it outlines the terms and conditions of the 
approval. It is the law under the provincial Environmental Act to meet these conditions 
as they are the safeguards. These terms and conditions must be met as DFO and 
Environment Canada apply the laws when it comes to fish and fish habitat. Nova 
Scotia Environment knows this to be the case which is why they added Condition 2.1 
requiring DFO and Condition 2.1(b) requiring Environment Canada approval. These 
two conditions are extremely important as DFO and Environment and Climate Change 
Canada administer and enforce the Fisheries Act which are laws in Canada to protect 
fish and fish habitat. If the conditions are not satisfied it puts the project on a non 
compliant path. Today we see no evidence that condition 2.1(b) was satisfied. We 
asked for documents to satisfy 2.1(b) from NSE. NSE did not have any ECCC clearance 
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documents. The February 2019 notice of intent, issued by ECCC states clearly the brine 
release is considered a release of a deleterious substance, the same issue that was 
discussed by ECCC in the EA Draft Comments in 2007.

Source: This document was obtained on the Nova Scotia Environment website.
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December 18 2007

Nova Scotia Environmental Assessment Approval Conditions (Above)

Appendicized conditions of approval, referenced in Ministerial letter (Page 6).

September 26, 2014

Alton Gas submits their application for their industrial approval along with attachments.
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October 11 2014

Site Photos (Left and below)

Photos taken by citizens along the 
Shubenacadie River. This is Alton Gas’s 
river construction site. They have 
completed the digging of the channel 
and most of the construction before the 
industrial approval. They did not break the 
dyke allowing the river to flow through 
however, most of the construction was 
completed before the industrial approval.



10

October 15 2014 

Email from: Environmental Engineer Environmental Protection Operations 
Directorate - Atlantic Environmental Stewardship Branch Environment Canada 
(Right) 

To: Nova Scotia Environment 

“I met with (blank) and (blank) this morning at their request, in order for them to 
review their proposed estuary monitoring plan.

They reviewed the brine discharge component of the project and the monitoring 
plan, with an emphasis on maintaining salinity levels below a specific level and 
with discussion regarding engineering controls on the system over all. I did not see 
any issues of concern from EC perspective. 

We discussed EC mandate to administer section 36(3) of the fisheries act and I 
indicated that our office of enforcement are likely to conduct a site visit(s).”

Where you see “(blank)” it means it was blocked from us by freedom of information 
department.

October 21 2014

Email is then forwarded internally at NSE

“ for the Alton File ... I think this should satisfy the Env Canada condition under 
2.1” 

We asked NSE specifically for clearance documents from Environment Canada pertaining 
to condition 2.1(b). The request came back with no clearance documents from 
Environment Canada. These emails were all that were held by NSE. This email is not 
clearance from Environment Canada although NSE tried to justify that it was. We asked 
twice through freedom of information to obtain documents that demonstrated that 
Environment Canada understood the project and gave clearance as per the condition 
2.1(b) set out in the environmental assessment. These emails were the only document 
NSE has. In fact we filed for a second freedom of information request just to make 
sure there were no other documents. Below the email you can see the two Freedom of 
Information requests we asked for. Nowhere in this email does it give a description of 
the project and state in a formal document EC gave clearance. This is not acceptable 
to pass off as formal clearance. There was no clearance granted from EC that would 
clear 2.1(b) and that was confirmed February 2019 via the Notice of Intent published 
by Environment Canada, it is clear that ECCC  states the brine release is against federal 
laws in the fisheries act 36(3). 

Source: This document was obtained through freedom of information request  2018-
07942-ENV to Nova Scotia Environment asking:

“Pertaining to the Nova Scotia Ministers December 18, 2007 terms and conditions 
of the NS environmental assessment 2.1(b), which states “ a program to monitor 
discharge salinity levels into the estuary to insure no negative impacts to fish 
species result. The program should be developed in consultation with Environment 
Canada.” Please provide any documentation prepared by Environment Canada 
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that confirms Alton Gas was granted clearance by Environment Canada for their 
discharge plan and then submitted to NS Environment to comply with condition 
2.1(b).”
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November 20 2014

Email from NSE staff to NSE staff (Above)

Subject: Alton Gas Estuary Monitoring Plan 

“Constructed site monitoring”

- fish monitoring - DFO and Env. Ca. Responsibility/Jurisdiction 

- water salinity and temperature monitoring - NSE jurisdiction within the man-
made mixing channel”

This document again proves that NSE understood the importance of federal government 
oversight and the need to comply with condition 2.1 and 2.1(b). 

Source: This was obtained through court documents.
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December 3 2014

Email from NSE staff to Solicitor, Legal Services Division Nova Scotia 
Department of Justice (Below and Page 14)

This document shows NSE staff reaching out to NS Department of Justice looking for 
information on jurisdiction. It demonstrates again the importance and confirmation that 
ECCC has jurisdiction. Hence the need to comply with the condition 2.1(b) requiring 
Environment Canada oversight and proper clearance. We also see in the EA draft 
documents from 2007 that NSE understood ECCC had concerns.

December 5 2014 

Returning Email from Solicitor, Legal Services Division Nova Scotia Department 
of Justice (Below and Page 14)

“ the jurisdiction with respect to fisheries lies solely with the federal government. 
And if there is a conflict between the federal and provincial laws, then the federal 
law will prevail under the paramountcy doctrine. Therefore, I see no difficulty with 
your approach.” 

December 5 2014

Email from NSE staff forwarded to NSE staff (Below and Page 14)

            “*****... for filing…”
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January 2016 

Industrial approval was granted by Minister of Nova Scotia Environment (Pages 
15, 16 & 17) 

Here is the Industrial Approval allowing the company to begin operations. All terms and 
conditions should be completed. This includes condition 2.1 and 2.1(b). There should be 
no doubt that all safety aspects are checked off and both DFO and ECCC state the design 
plan is safe and complies with federal Fisheries Act laws. This all needed to be completed 
before this Industrial Approval. Industrial approvals contain reference documents which 
give assurance to the project. Nowhere in the reference documents do you see anything 
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from ECCC. Given the jurisdiction and need for ECCC oversight and condition 2.1(b) it is 
questionable as to why there is not an ECCC document giving clearance. The reference 
documents should have had an ECCC document to ensure the plan was compliant.



16



17



18

February 17 2016 

Appeal # 5 is filed on Industrial Approval 

Appeals start to be submitted on the industrial approval. The appeal process is in place 
to allow citizens and groups to bring forward concerns that have not been met and take 
action to stop projects. The level of community concern and opposition to this project is 
immense. It is prevalent in the media. 

February 18 2016 

Appeals #2, #3, #4, and # 6 filed on Industrial Approval 

February 19 2016 

Appeal #1 filed on Industrial Approval 
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April 5 2016

Crown land leases are granted to Alton from the province of Nova Scotia 
(Below)

Here is the crown land lease granted by the province of NS. Given the appeals on the 
industrial approval particularly from the Mi’kmaq community it is our position that they 
should not have been granted a lease. As well the lease may have been dependent 
on the Industrial Approval which we know is not valid as the project is not in federal 
compliance. It clearly states in the land lease that Mi’kmaq people can access the land to 
exercise their Treaty Right to fish. 

Source: This document was obtained through freedom of information request to 
Department of Lands and Forestry Nova Scotia for “All records regarding submergable 
Crown land leases to Alton Gas. Including lease, application, land description and 
boundaries.”
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Notably, the crown land lease stipulates that the leasee (Alton Gas) must comply with all 
Federal, Provincial and municipal laws in order for the lease to be valid. Among labour 
laws and other statutues, the lease specifically mentions laws pertaining to fisheries and 
oceans. 

“In respect of the Leasee’s occupation and use of the Protperty, the Purpose, the 
Project, and any other of the Leasee’s activities on or related to the Property, 
including, without limitation, those required under this Lease, the Leasee shall 
comply with all applicable:

• Municipal, Provincial, and Federal statutes and domestic law (including 
common law), ordinances, rules, regulations, restrictions or by-laws, permits 
and approvals including, but not limited to, laws related to or respecting 
environmental protection, labour, occupational health and safety, fisheries and 
oceans and industrial standards”

April 18 2016

Appeal # 1,2,3 and 4 DISMISSED by Nova Scotia Environment Minister 

Today we know from the notice of intent that the concerns outlined in the appeals were 
valid. This process was a missed opportunity by NSE to reexamine the design plan by 
Alton Gas - instead they dismissed the appeals.

April 25, 2016

Appeal #5 and #6 DISMISSED by Margaret Miller

All of the appeals are now dismissed. It is a lot of work to put together appeals and 
today it is confirmed by ECCC the very real concerns were valid. 

April 29 2016

Sipekne’katik First Nation appealed the Minister’s  Decision to the Supreme Court on 
issues of procedural fairness and adequate consultation. 

April 2016 

Memorandum to the Deputy Minister at ECCC. (Page 21 & 22)

It states Environment Canada (ECCC) conducts a site visit. 

“following a public complaint, ECCC enforcement officers conducted a site visit 
in April 2016 to inspect the as-build facility prior to its operation. During the site 
visit, the officers identified that the man-made channel would be water frequented 
by fish and the Fisheries Act prohibition on the deposit of deleterious substances 
would apply where the concentrated brine is first deposited within the channel “

Here we see ECCC conducted a site visit and understood the channel was frequented 
by fish. This should have been made public as there were appeals on the Industrial 
Approval. ECCC should have already been aware fish could frequent the channel if 2.1(b) 
had been completed.
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Source: This document was obtained through freedom of information request to ECCC 
asking for:

“Clarification 11/10/2018

A copy of the request for a directive prepared on December 8th, 2017, by Atlantic 
Region enforcement officer ****** or other staff and forwarded by his regional 
manager *****  for processing, for issuance of a directive to Alton Natural Gas 
Storage/Altagas to notify that the planned design for the brine discharge into the 
channel river water, contravene federal regulations prohibiting any release of a 
deleterious substance into a body of water where fish frequent.”
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May 16 2016

Email confirmation of deleterious effects of salinity on fish (Below)

From Supervisor, Toxicology Laboratory, Atlantic Laboratory for Environmental Testing 
Science and Technology Branch, Environment and Climate Canada 

To enforcement Officer, Environment and Climate Change Canada, Moncton, NB

“for a short period of time any fish in the mixing zone may be exposed to elevated 
salinity at levels above those considered safe for marine and estuarine organisms. 
High salinity such as those expected in the brine are considered deleterious 
substance according to the Fisheries act.” 

Source: Freedom of information request
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The full email from ECC Toxicologist reads:

SUBJECT: Review of information from Alton Natural Gas Storage project

As requested, I am providing a review of the effects of high salinity on marine and 
estuarine organism possible if brine from the Alton Natural Gas Storage enters 
water frequented by fish. The documents reviewed were provided in an email from 
Enforcement Officer Allison Grant on April 13, 2016 and included: (A) diagram of the 
mixing channel (B) Alton Natural Gas Storage Estuarial Environmental Monitoring and 
Toxicity Testing December 9, 2015 (C) Exposure Pathway Assessment Framework for 
Aquatic and Non-aquatic Species in Relation to the Alton Natural Gas Storage Cavern 
Development at the River Site December 9, 2015 (D) Alton Natural Gas Estuary 
Monitoring Plan draft June 18, 2014 and {E) Fisheries and Oceans Scientific Review of 
the Environmental registration Document for the Proposed Alton Natural Gas storage 
Project August 2007.

Toxicity Tests:

A toxicity test is a laboratory test used to determine the harmful effects a material will 
have on a group of organisms under defined conditions. Live organisms (e.g. plants and 
animals) are exposed to the sample under controlled conditions such as temperature and 
lighting and for a defined time. At the end of the test the animals are observed for the 
endpoint defined by the test which could be size, death or other effects.

Toxicity tests can be lethality tests where the endpoint is to detennine if the 
animal is dead or alive or sub-lethal tests in which other hannful effects that don’t 
kill the animal are evaluated. These sub-lethal endpoints can be effects such as: 
immobilization, reduced growth, development abnormalities, reproductive effects, or 
change in behaviour. These tests may be conducted as acute or chronic exposures. 
Acute exposures are short tenn and generally 96 hours or less; for these exposures 
the endpoint is often death or immobility. Chronic exposures are longer-term and 
look at sub-lethal endpoints. In addition, toxicity tests are either conducted as single 
concentration (only the full strength sample is tested) or multi-concentration tests 
(dilutions of the sample are tested).

For a multi-concentration test the results are given as an LC50 or an ECpp. AA LC50 is 
defined as the median lethal concentration or the concentration of a substance that is 
estimated to result in death for 50 percent of the organisms. The number of dead from 
each concentration in a multi-concentration test is entered into a statistics program and 
the LC50 with its 95% confidence limits are calculated. The confidence limits are the 
statistically defined estimates of the potential range for the LC50. AA ECpp is similar 
to an LC50 except it is for an effect that is other than death and the percentage is 
identified, for example an EC25 indicates a 25% change in effect compared to a clean 
control. The result is reported along with the time of the experiment and the confidence 
limits for the ECpp.

Toxicity testing has been a requirement of many regulations worldwide since the 1950s 
and in Canada they were incorporate into Fisheries Act regulations and guidelines 
since 1970s (Environment Canada, 1999). According to the Fisheries Act Pulp and 
Paper Effluent Regulations (SOR/92-269) an effluent is classified as acutely lethal if 
“the effluent at 100 percent concentration kills more than 50 percent of the rainbow 
trout subjected to it during a 96-hour period, when tested in accordance with the acute 
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lethality” testing must be conducted according to the standard Environment Canada 
procedure EPS 1/RM/13 second edition (Environment Canada 2000). Similar definitions 
for acute lethality of effluents are used in other Fisheries Act Regulations such as the 
Metal Mining Effluent Regulations and the Wastewater System Effluent Regulations, as 
well as, the regulation of many Canadian provincial and international regulatory bodies.

Water quality guidelines:

The Canadian Council of Ministers of the Environment (CCME) consists of federal, 
provincial and territorial ministers of the environment. This group establishes Canadian 
environmental quality guidelines (CEQG) for water; these guidelines are concentrations 
of a substance in water that should not have either short term, or long tern, effects on 
the organisms that live in water. The guidelines are established based on the use of the 
water such as “protection of aquatic life”. To establish a guideline, a review is conducted 
of available literature information on the harmful effects of the substances on organisms 
including plants and animals and the fate of the chemical in the environment.

Some of the guidelines provide two different values one for short term exposure and 
one for long term exposure. In these cases, the short term exposure value would 
have been developed based on short term or acute toxicity information while the long 
term exposure guideline would have been developed on chronic or long tenn exposure 
toxicity information. The short-term guideline  estimates severe effects of a transient 
situation such as a spill but does not account for long term or chronic effect so it is not 
a level that is protective or “safe” in the environment. A long-term guideline is provided 
as a concentration in the environment that is expected to be “safe”   for the aquatic 
organisms. Above the guideline value it is uncertain if the water is safe. To determine 
if a value above the guideline is safe a comparison is made with known toxicity values 
or concentrations that are known to be harmful available from toxicity tests. These 
guidelines are made for individual chemicals and do not evaluate the potential harmful 
effects of low concentration of multiple hazardous chemicals together in the same 
sample.

Effects of High Salinity

Salinity is an indication of the levels of dissolved solids in the water. The world oceans 
generally have salinities ranging from 30 to 37 parts per thousand (ppt) (CCME 1999) 
coastal waters with freshwater input may have lower salinities. In tidal environments 
the salinity can vary from almost freshwater to close to full strength seawater and go 
through this range of salinities twice each day.

Freshwater organisms prefer water close to 0 salinity, marine organisms prefer water 
that is full strength seawater (around 30ppt) while estuarine or euryhaline organisms 
can survive in salinities from close to freshwater to full strength seawater.

Several toxicity tests have been conducted in our laboratory with various marine 
or estuarine species to determine the effect of high salinity on aquatic organisms. 
These tests were conducted following Environment Canada protocols. The  results are 
summarized in Table 1. Acute lethality was observed at salinity values greater than 
40 ppt for the fish threespine stickleback. For sea urchin early life stage tests only a 
narrow salinity range was acceptable and effects were observed at salinities of 32 ppt for 
embryo development and 35 ppt for the fertilization assay.

Table 2 provides a brief summary of literature data available for salinity tolerance for 
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some marine species. Much of the information available is for western North America 
species as they are studies conducted evaluating effects of desalination plants in 
California. Developmental effects on early life stages were observed at salinity as low as 
36 ppt which is just slightly above normal salinity level for Pacific coast waters. Effects 
on survival were observed at salinities 45 ppt.

The Canadian Environmental Quality Guidelines (CEQG) for the protection of marine 
aquatic life states that human activity should not alter the natural level expected at that 
depth and time by more than 10%. (CCME, 1999).

Changes in salinity affect the specific gravity of seawater; this may then result in 
an effect of microorganisms that rely on the specific gravity of seawater to float. 
Salinity changes may cause problems with an organism ‘s ability to osmoregulate. 
Osmoregulation is the ability of water to move in and out of a living cell and maintains 
the balance of fluids and electrolytes within an organism. If placed in high salinity 
seawater, many marine plants and invertebrates (osmotic conformers) respond by 
moving water out of cells resulting in dehydration. Other organism that can regulate 
osmosis, such as marine fish and mammals, respond to high salinity by taking on 
water which may result in over activity of kidneys. (CCME 1999, Danoun 2007). High 
salinity may result in effects on: survival, development, growth rates, behaviour 
and reproduction (CCME 1999, Lee 2007). Juvenile or larval species tend to be more 
sensitive than the adult life stage.

Changes in salinity may also alter the effect of other toxicants or stressors. The salinity 
affects physiochemical parameters such as solubility and bioavailability of certain 
chemicals, such as ammonia or metals (CCME 1999, Lee 2010). These studies and 
effects are based on durations ranging from 20 minutes to weeks; little information is 
available on the effects of short duration exposure of high salinity exposure.

Alton Natural Gas Storage Details:

The Alton natural Gas Storage project is situated on the bank of the Shubenacadie 
tidal river. The high salinity water will be diluted in a mixing zone parallel to the river. 
The brine is expected to have a maximum salinity of 240 ppt. It will be added to the 
mixing channel at a rate so that the salinity does not increase by more than 7 ppt above 
background at the time and the maximum does not exceed 28 ppt. Timing of release will 
be adjusted to ensure it does not coincide with striped bass spawning season. The intake 
into the channel passes through a gabian wall that reduces likelihood of fish or larvae 
entrance through the gabian.

Based on information provided to me in documentation and from Enforcement 
Officer [Withheld by report authors], the opening at both ends of the channel 
will not have structures to prevent entrance of various life stages of fish. This 
mixing channel, if opened without any restriction may be considered water 
frequented by fish. [THREE LINES REDACTED BY FREEDOM OF INFORMATION OFFICE]

For a short period of time any fish in this mixing zone may be exposed to 
elevated salinity at levels above those considered safe for marine and estuarine 
organisms. High salinity such as those expected in the brine are considered 
deleterious substances according to the Fisheries Act. [Signed, but withheld by 
report authors]

Emphasis added in bold italics.
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Tables attached to email from ECCC toxicologist.
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July 13 2016 

The Honourable Justice Michael J. Wood written decision on Stay Pending 
Appeal for Sipekne’katik vs Nova Scotia (Minister of Environment) and Alton 
Natural Gas Storage Lp (Below)

The primary issue on motion is whether irreparable harm can be established. The 
following documents show the judge used in his written ruling irraparable hard could 
not be established using the terms and conditions as justification that the project was 
safe and all regulators approved. Condition 2.1(b) was in his written ruling. Today we 
know through the notice of intent that the brine plan does not meet federal law - section 
36(3).  We know full strength brine is toxic to fish. This needs to be addressed because 
misinformation effected a supreme court decision. 
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Condition 2.1.b from the Environmental Assessment approval. 
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January 27 2017

On April 29, 2016, Sipekne’katik First Nation appealed the Minister’s decision to the 
Supreme Court on issues of procedural fairness and adequate consultation. On January 
27, 2017, the court decided on the procedural fairness issue and sent the consultation 
matter back to the Minister for a decision.

August 8 2017

Memorandum to Deputy Minister (Below)

Alton Gas meets with ECCC officials on August 8, 2017 to explore options that would 
allow them to operate while meeting their obligations under the Fisheries Act. During the 
meeting ECCC officials committed to respond to the company in writing concerning the 
proposed approaches presented by the company. See page 1 (000007) of Memorandum 
To Deputy Minister 

At this time it is clear ECCC understands the Alton Gas plan is in violation of section 
36(3). In Fact the Deputy Minister which is the highest civil servant at ECCC is aware. 
At this time ECCC should have notified NSE immediately as Alton Gas had been granted 
an industrial approval. This information should have lead NSE to suspend the permits if 
made aware. 
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September 22 2017 

Letter from Assistant Deputy Minister, Environmental Protection Branch to 
Alton Gas (Below)

“Environment and Climate Change Canada is responsible for the administration 
and enforcement of the pollution prevention of the Fisheries Act. These provisions 
include subsection 36(3) which prohibits the deposit of deleterious substances 
in water frequented by fish, or in any place, under any conditions where the 
deleterious substance may enter any such water.  Subsection 36(3) prohibition 
would apply where the concentrated brine from the operation is deposited within 
the channel”

Here we see a document from ECCC to Alton Gas telling Alton Gas their project is not 
in compliance. This is September 22 2017. This fact is not confirmed to the public 
until ECCC publishes the notice of intent in February 2019. It also should have been 
discovered before the industrial approval was granted. ECCC should have contacted NSE 
and the permits should have been suspended. This information should have been made 
public and by not making it public it gives the appearance Alton Gas was given special 
treatment. 

Source: This was obtained through freedom of information request to ECCC asking for: 
“”Clarification 11/10/2018: A copy of the request for a directive prepared on December 
8th, 2017, by Atlantic Region enforcement officer ***** or other staff and forwarded 
by his regional manager ***** for processing, for issuance of a directive to Alton 
Natural Gas Storage/Altagas to notify that the planned design for the brine discharge 
into the channel river water, contravene federal regulations prohibiting any release of a 
deleterious substance into a body of water where fish frequent.”
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December 8 2017

Email from Enforcement officer NS District Environment Canada and Climate 
Change to Staff Environment and Climate Change Canada (Below)

“[Redacted] is suggesting we take pre-emptive measures to prevent the release of 
a deleterious substance such as an Inspectors Direction.”

This is important because Alton Gas had a valid industrial approval stating they could 
begin work. If they had discharged brine they would be in direct violation of the 
Fisheries Act. Another reason why the permits from NSE need to be suspended.

Source: This document was obtained through Freedom of Information request to ECCC.
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August 1 2018 

Email from Rachael Greenland-Smith to Nova Scotia Environment Minister 
(Below) 

“Question 2. Would the brine be considered a release of a deleterious substance into a 
body of water that fish frequent?” 

After speaking with a citizen expert and going over the design plans that were publicly 
available it became apparent that 260ppt would be considered a deleterious substance. 
It also was clear that the free flowing channel where the brine would be discharged is 
fish habitat as wildlife is free to move  through the channel as they please. In fact some 
fish will follow the shoreline which would guide them directly through the channel. We 
know through documents that the compliance points are at the ends of the channel. This 
means the only salinity measurements that government will see are at the ends of the 
channel not in the channel where 260ppt will be discharged. Keeping in mind fish and 
animals have free access to move through the channel, compliance points for measuring 
deleterious substance is at the last point of control according to ECCC. That means ECCC 
will determine if a substance is deleterious at the exact point it comes in contact with 
water frequented by fish.
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October 2 2018 

Email from Nova Scotia Environment Executive Director – Inspection, 
compliance and Enforcement Division to Rachael Greenland-Smith (Below)      

“Question 5 

Q: Is the brine considered a deleterious substance with Environment Canada?

A: NSE cannot comment on whether the brine would be considered a deleterious 
substance by Environment Canada. Please contact Environment Canada for a 
response.”

First off the original question did not include asking about Environment Canada. It asked 
does NSE consider the brine to be a release of a deleterious substance. Again NSE 
should have been able to answer this if condition 2.1(b) was completed. ECCC told Alton 
Gas the brine is a violation of the Fisheries Act in September 2017. This was gained 
through freedom of information documents which we received in 2019. 

This email led us to reach out to ECCC and find the information ourselves. 
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October 3 2018

Email from Dale Andrew Poulette and Rachael Greenland-Smith to Minister of 
Nova Scotia Environment (Page 37)

We sent this email to inform the Minister of NSE that  the brine release is a deleterious 
substance and section 36(3) would apply according to ECCC. Remember we asked NSE 
on August 1 2018 if the brine is considered a deleterious substance and they said no 
comment please ask ECCC. We felt we had to notify NSE as they may have not known 
as they did not answer our question. The main point is that NSE should have known the 
compliance issue as they granted an industrial approval and in the approval was the 
condition 2.1(b) requiring ECCC oversite. 
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February 28 2019

Final submission to the UARB Nova Scotia Utility and Review Board 

March 11 2019

Final Approval Decision date for UARB Nova Scotia Utility and Review Board 
(Page 39)

December 12 2018

Here is evidence that we continuously tried to inform government and regulator 
including the UARB of the compliance issues.
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February 2019 

Notice of intent is released (Below)

The ECCC notice of intent was published on February 25 2019. This was the only 
document made public that demonstrates the compliance issue. Keeping in mind Alton 
Gas was formally told in 2017 that their design plan was not in compliance. Given 
the steady opposition and appeals and court hearings the public should have been 
made aware of this. It is unclear if NSE was aware before October 2 2018 when we 
told the Minister of NSE. Alton Gas had an obligation to tell NSE as soon as they were 
made aware. As soon as the notice of intent came out NSE should have suspended 
the permits. Again this all should have been cleared before the industrial approval was 
granted. NSE needs to suspend the permits and conduct a investigation and review as to 
how this happened.

We are confident ECCC will evaluate Alton Gas and see that they do not meet the criteria 
to become a regulated industry.
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Letter Begins//

April 8, 2019

[REDACTED]

201 - 1463 Park Street Halifax, NS B3J 3S9

Dear [REDACTED]:

 

Our File number :

10700-40 -54493

Re: Section 137 Appeal - Approval No. 2008- 061384 -A03 dated January 20 , 2016 to 
Alton Natural Gas Storage LP

Thank you for your written submissions on behalf of Sipekne’katik, which were received 
on July 17, 2017, in response to the Warner Report and the OAA material respecting 
Approval No. 2008- 061384- A03, dated January 20th, 2016 to Alton Natural Gas 
Storage LP or Alton Gas (referred to here as IAA03).

As you are aware, the period elapsed since receipt of your submission was due to several 
joint requesst to delay my decision to allow Alton Gas and Sipekne’katik opportunity to 
pursue a mutual benefits agreement .

Based on the Record, your submissions, including all of the documents contained in 
the compendium of documents, and the Book of Authorities you have provided, and 
taking into consideration such future or potential information concerning any adverse 
effect we may receive regarding IAA03, I have determined that the consultations with 
Sipekne’katik have been sufficient in the circumstancesof this matter, but that an 
amendment to IAA03 is necessary in the circumstancesof this appeal. The reasons for 

April 8 2019 

Letter from Minister of Nova Scotia Environment regarding consultation process 
with Sipekne’katik (Page 41-44)

The Minister of Nova Scotia Environment have determined that the consultation with 
Sipekne’katik have been sufficient in the circumstances of this matter but amendment to 
1AA03 is necessary Two amendments to Alton Gas industrial approval were added.

“Despite the issuance of this Approval, the Approval Holder remains responsible for 
complying with or obtaining and other requirement or authorization that may be 
required to carry out the activity, including those which may be necessary under 
provincial, federal or municipal law”

The Province of Nova Scotia cannot argue consultation is adequate on a design plan that 
does not meet federal law - that is not acting in good faith and it also proves if Alton Gas 
had begun  to brine they would have received fines for breaking the law. The February 
Notice of Intent provided  by Environment and Climate Change Canada proves this. The 
permits need to be suspended and an investigation and inquiry is needed to understand 
how this happened. 
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my decision are as fo llows:

A. OAA Consultation Record

The documents before me identify the broad and meaningful extent of discussion and 
interaction between the Nova Scotia Office of Aboriginal Affairs (OAA) and Sipekne’katik 
regarding the establishment of financial support for consultation with Sipekne’katik for 
Approval IAA03 and for futu re projects. The record clearly demonstrates the interact ion 
between OAA and Sipekne’katik to fund consultation.

With respect to the several technical meetings held with representatives of 
Sipekne’katik, I understand the purpose of these meetings was to encourage discussions 
between OAA and Sipekne’katik and to provide a better understanding of all relevant 
technical information concerning IAA03. These various meetings also permitted a 
free exchange of ideas and concerns Sipekne’katik or othe r part ies might have had 
while issues re lating to the Alton Natural Gas Storage project were being discussed. 
The Record discloses that a necessary and satisfactory consultation on the issues and 
concerns raised was achieved. The concerns raised during these consultatio ns and 
meetings were used to formulate the terms and conditions imposed on IAA03, which 
terms and conditions were designed to mitigate those concerns that were raised with 
Alton Natural Gas Storage project, particularly with respect to the operations to be 
performed under IAA03.

During consult at ion, it is apparent that the primary concern put forward by Sipekne’ 
katik during consultation was fish and fish habitat and the impact the project would have 
on fish and fish habitat.

The third-party review report by Conestoga Rovers & Associates (CRA) assessed the 
potential impacts the operations would have on these two components. The CRA report 
identified a number of information gaps and made recommendations as to how best to 
address those gaps. CRA’s recommendationsare reflected in the terms and conditions 
imposed on IAA03.

The Record discloses that the potential impact to the rights and claims raised by 
Sipekne’katik, including historic and fishing practices, was discussed throughout prior 
consultations held when the community was a member of the Assembly and then 
continuing throughout the direct consultation process engaged upon with Sipe’knekatik 
solely, beginning in 2014 and continuing into 2016.

The Record further shows that the Province worked collaboratively with Sipekne’katik 
for many months because it wanted to make a decision that protected Mi’kmaq rights 
while allowing for responsible and sustainable development that was a benefit to all 
Nova Scotians. There was an independent third party review and a risk analysis with 
representatives of  KMKNO, Dalhousie University, provincial and federal regulators which 
Sipekne’katik participated in as observers. During the risk analysis process, the Province 
worked with Sipekne’katik to reach consensus on permit requirements wherever 
possible. All the substantive issues raised during technical meetings were addressed 
in IAA03. The draft IAA03 and supporting documents were sent to Sipekne’katik on 
December 15, 2015.

The  information and analysis done throughout the consult ation process is captured by 
the correspondence between Sipekne’katik and the Province leading up to the issuance 
of IAA03. All of the potential outstanding environmental impacts which were identified by 
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Mi’kmaq throughthe robust consultation process were identified and avoided or mitigated 
through the terms and conditions of IAA03 and the proponent’s monitoring plan.

The Record and the material submitted by Sipekne’katik reflects extended efforts by 
the Province to understand, explain and mitigate against the impacts the Alton Natural 
Gas Storage project, particularly IAA03, would have on fish, fish habitat and aboriginal 
rights. I conclude that the level of consultation was appropriate to the circumstances and 
to the aboriginal and treaty rights as asserted.

B. The Warner Report

Sipekne’katik submitted there was no meaningful consultation on the brine storage 
facility project at the heart of IAA03. Based on the Record and documents submitted by 
you, I conclude that the Province provided significant opportunities for Sipekne’katik to 
sufficiently understand the project, to identify potential adverse impacts to aboriginal 
rights, fish and fish habitat, and to fully participate in the approval process.

In your submissions,you refer to the Supreme Court’s decision in Gitxaala, noting that 
public consultation is not a substitute for consultation. I conclude that consultation on 
aboriginal and treaty rights was substantial and was conducted separately from public 
consultation.

Sipekne‘katik raised concerns during consultation that its domestic economy and 
cultural and social life would be impacted by IAA03. Sipekne ‘ katik pointed out that 
that the community uses and depends on the Shubenacadie river as a source of food 
and surrounding land for sustenance and spiritual practices, as well as for medicinal 
purposes, ceremonial, conservation and cultural knowledge purposes. Such use of the 
river and surrounding land by Sipekne’katik and its people was taken into account in the 
consultation and informed on the development of IAA03.

Sipekne‘katik submits that aboriginal title claims were not adequately addressed during 
consultation. The significance of Sipekne‘katik’s proximity to the project area and history 
as a Mi’kmaq community was taken into consideration by the Province, as the depth 
and length of the consultation process is reflective of the serious nature of both the 
aboriginal and treaty rights asserted, though not set out in detail by Sipekne’katik .

Sipekne’katik submits the Warner Report did not correctly or adequately address the 
Erika Perrier opinions and concerns regarding adult salmon. Further, it was submitted 
that the Conestoga Rovers & Associates (CRA) third party review report confirmed that 
the 7-yearmonitoring study did not examine or track adult salmon. The CRA report also 
addressed the potential for the disruption of fish spawning by the operation as proposed 
under IAA03.

A second report (also noted in the Erika Perrier affidavit) titled “Exposure Pathway 
Assessment Framework for Aquatic and Non-Aquatic Species in Relation to the Alton Gas 
Natural Gas Storage & Alton Natural Gas Storage Environmental Monitoring” (EPAF,} 
dated November 18, 2015, considers the life cycle of 19 species of fish and reviews the 
impact the operations under will have on fish species.

I find that both reports (CRA & EPAF) give due consideration to the potential adverse 
impact on fish species at various life stages at brine outflow and that both reports 
identify any potential adverse impact as either inconsequential in the circumstances 
or call for on-going monitoring to occur at the commencement of the brine release 
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and water intake to further assess the impacts, if any, and to establish an appropriate 
response to mitigate any adverse effect caused. Both of these reports resulted in the 
terms and conditions in IAA03 that followed.

With respect to Ground #2 raised by Sipekne’katik in its submissions, the technical 
concerns and questions raised by Sipekne’katik are similar to those concerns raised by 
other aggrieved persons.

The concerns and interests of Sipekne’katik and other aggrieved persons have been 
balanced with broader societal interests, including social and economic interests. 
The proposed project is an important one for Nova Scotians. It will support jobs and 
economic growth. It will provide lower cost energy during periods of high demand, help 
reduce greenhouse gas emissions, and provide opportunities for energy related projects 
including the reduction in use of other fossil fuels.

I conclude that the concerns of Sipekne’katik regarding potential harms were 
appropriately considered and find that they are sufficiently mitigated against by the 
terms and conditions imposed in IAA03.

I note I am authorized by s. 137(4) of the Environment Act to make any decision the 
administrator could have made. I am concerned that the terms and conditions applicable 
to IAA03 ought to be broadened to take into account the possibility that circumstances 
might arise during the life of IAA03 which might require considering the regulatory 
requirements of other agencies or authorities and how those requirements affect the 
operations under IAA03. For example, another governmental agency with regulatory 
authority over the project might issue directions or requirements which might impact the 
operation under IAA03. Therefore, to mitigate against any such adverse consequence, 
under my s. 137(4) authority, I hereby direct the administrator to immediately amend 
IAA03 to include as a term and condition the following:

Despite the issuance of this Approval, the Approval Holder remains responsible, for 
complying with or obtaining any other requirement or authorization that may be   
required to carry out the activity, including those which may be necessary under 
provincial, federal or municipal law.

This term and condition will capture any requirement to comply with another agency’s 
regulatory provision. Any requirement to comply with another provision may result in 
amendment or change in the operating conditions of IAA03. Any such potential change 
to I AA03 may result in the need for further consultation with Sipekne’katik.

I have also added the following term and condition to ensure our established and valued 
relationship with the Mi’kmaq continues.

The Approval Holder shall develop a communication plan for  the purposes  
of sharing information between the Approval Holder and Sipekne’katik on 
environmental issues that may require an amendment to this Approval. Alt on Gas 
shall contact Sipekne’katik to request their participation in the development of 
the communication plan, including mechanisms for Sipekne’katik to identify any 
questions or concerns about the communication plan or information that may be 
supplied to them in the future on environmental issues.

Pursuant to Section 138 of the Environment Act, you have thirty (30) days to appeal my 
decision to the Supreme Court.
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Sincerely,

Margaret Miller, MLA

Minister of Environment

//End Letter)


